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Supreme Court Commission of Ohio. 
GEORGE II. WEST et al. ». CITIZENS' INSURANCE COMPANY. 

Policies of insurance, like other contracts, are to receive a reasonable con- 
struction, so as not to defeat the intention of the parties. 

A policy of insurance, issued to a mercantile partnership on a stock of goods 
owned by the firm, and with which they are carrying on business, which contains 
no provisions limiting or restricting alienation of the property, is not avoided by 
a sale by one partner to his copartners, who continue the partnership business, of 
his interest in the stock of goods. 

When the policy contains a provision that the assignment of the same, or any 
interest therein, without the assent of the company endorsed thereon, avoids it, 
such a sale, and the assignment by the retiring partner to his copartners, who con- 
tinue the business, of his interest in the policy, does not avoid it. 

In case of loss after such sale and transfer, the remaining partners, being the 
real parties in interest, should sue on the policy, and in such action they are not 
limited in the amount of recovery to their interest in the partnership goods before 
such sale and transfer, but can recover for the whole loss. 

Error reserved in the District Court of Hamilton county. 

Hoadly, Johnson $ Colston, for plaintiffs in error. — The only 
question in this case is, whether a prohibition, contained in a policy 
of insurance, issued to partners, against the assignment of " any 
interest therein," refers to transfers inter sese. 

Three theories might be, and have been, espoused, viz. : First, 
that of our learned antagonists, that if one partner retire from a 
firm all its policies of insurance containing the quoted clause, or 
a similar provision forbidding alienation of the insured premises, 
are at once forfeited, and unless by consent of the underwriter, 
cease and determine ; secondly, that such alienation has the effect 
of forfeiture only to the extent of the retiring partner's undivided 
interest ; and, thirdly, what we respectfully submit to be the better 
opinion, viz., that the purpose of such provision is not to forbid 
changes of interest among the partners themselves, but relates ex- 
clusively to assignments and alienations to third persons. 

The second theory is maintained in the single case of Holbs v. 
The Memphis Ins. Co., 1 Sneed 444. Most of the cases which are 
relied on against us are founded on and follow the dictum of Judge 
Cady in the case of Murdoch v. The Chenango County Mutual 
Ins. Co., 2 Comst. 210, which was overruled in Hoffman $■ Place 
v. The JEtna Fire Ins. Co., 32 N. Y. 405. In the cases of 
Grosvenor v. The Atlantic Fire Ins. Co., 17 N. Y. 391, and The 
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Buffalo Steam Engine Works v. The Sun Mutual Ins. Co., 17 
Id. 401, cases which have been followed by the courts of every 
state whose attention has been called to the subject since, it is held 
that where a mortgagor insures, loss, if any, payable to his mort- 
gagee, or where a mortgagor insures and assigns, with the consent 
of the underwriter, to his mortgagee, a subsequent breach of the 
conditions of the policy by the mortgagor avoids the policy. Why ? 
Because in both these cases, it is the mortgagor's interest which is 
insured. The discussion in both these cases proceeds upon the 
supposition that had it been the mortgagee's interest which was 
insured, as it was in Foster v. The Equitable Mutual Fire Ins. 
Co., by reason of his having given new premium-notes upon the 
assignment to him, the act of the mortgagor would have had no 
such effect. Although the decisions in 17 New York were followed 
in Massachusetts, in Hall v. Mechanics' Ins. Co., 6 Gray 185, and 
Loring v. Manufacturers' Ins. Co., 8 Id. 169, yet the principle 
decided in Foster v. The Equitable Mutual Fire Ins. Co., has 
been since affirmed in the case of Lawrence v. The Holyoke Ins. 
Co., 11 Allen 387. 

It follows from this, that an alienation other than by the "in- 
sured" does not avoid a policy. Hence we may conclude that if a 
firm be insured, the alienation by a partner of his individual in- 
terest, especially to his copartners, is not forbidden ; but, on the 
contrary, that the real purpose and intent of the parties in agree- 
ing to the language used in the policy, is to prevent alienation to 
third persons by the firm, which shall introduce strangers into the 
proprietary interest and control, unless by consent of the company : 
32 N. Y. 412 ; Burnett £ Martin v. The Eufaula Home Ins. Co., 
46 Ala. 11 ; Pierce v. The Nashua Fire Ins. Co., 56 N. H. 297; 
Angell on Ins., sect. 197. An insurance policy is to be most 
strongly construed against the underwriter : May on Ins., sects. 
174, 175. 

Matthews, Ramsey $■ Matthews, for defendant in error. — The 
single question presented by the record is, whether the assignment 
by one of the partners, to his copartners, of his interest in the 
policy and property insured, before loss, defeats the recovery of 
the plaintiffs. The affirmation of this proposition is sustained by 
May on Insurance, sect. 280 ; Boehrer v. JEtna Ins. Co., 18 Mo. 
128; Flanders on Insurance 428. And see Hoffman v. Mtna 
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Ins. Co., 32 N. Y. 405, where the history of the law on this ques- 
tion in the state of New York is given : Tillou v. Kingston Mut. 
Ins. Co., 7 Barb. 570 ; 5 N. Y. 404 ; Murdoch v. The Chenango 
County Mut. Ins. Co., 2 Comst. 210; Wilson v. The Genesee 
Mut. Ins. Co., 16 Barb. 511 ; Hobbs $• Hurley v. Memphis Ins. 
Co., 1 Sneed 444 ; Howard $■ Ryckman v. The Albany Ins. Co., 
3 Denio 301 ; Tate v. Mutual Fire Ins. Co., 13 Gray 79 ; Wood 
v. Rutland <f Addison Mut. Ins. Co., 31 Verm. 552 ; Barnes v. 
Union Mut. Fire Ins. Co., 51 Me. 110 ; Hoxsie v. Providence 
Mut. Fire Ins. Co., 6 R. I. 517 ; Finley v. Lycoming Co. Mut. Ins. 
Co., 30 Penna. St. 313; Buckley v. Garrett, 47 Id. 280; Balti- 
more Fire Ins. Co. v. McGowan, 16 Md. 47; Bix v. Mercantile 
Ins. Co., 22 111. 277 ; Keeler v. Niagara Fire Ins. Co., 16 Wis. 
523; Hartford Fire Ins. Co. v. Ross, 23 Ind. 181; Boehrer £ 
Bumb v. JEtna Ins. Co., 18 Mo. 128. 

Johnson, J. — The question in this case arises on a demurrer of 
the defendant to the petition, alleging that said petition did not 
state facts sufficient to constitute a cause of action. 

The plaintiffs sue as individuals, and not in the partnership 
name, and claim to recover on a policy of insurance against fire, 
on a stock of goods in Indianapolis, for one year, from April 17th 
1869 to April 17th 1870. 

The original policy was issued April 17th 1866, for one year, 
and was renewed each year thereafter, the last renewal being on 
17th of April 1869. It was issued to the firm of H. F. West & 
Co., composed of the plaintiffs and one Henry F. West, who, on 
the 1st of December 1869, retired from the firm, and assigned all 
his interest in said policy and stock of goods to his copartners, 
the plaintiffs, who continued the business. 

The stock of goods was consumed by fire, December 17th 1869. 
Hence this action. 

By the terms of the policy, the defendant contracted " to make 
good to the insured, their executors, administrators or assigns, all 
such immediate loss or damage as shall happen by fire to the said 
property." 

Upon the foregoing facts but one question is presented. That 
is : Did the assignment by Henry F. West of his interest in the 
policy and stock of goods avoid the policy or prevent a recovery 
Vol. XXIV.— 76 
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thereon — the assent of the company to such transfer not having 
been given thereto ? This question must be determined by giving 
a construction to the terms and conditions of the policy. In form 
and language, it is an agreement between two parties, the insurer 
and the insured, though executed only by the insurer. 

The only clause relating to such a transfer is in the words fol- 
lowing: " And it is further agreed * * * that if this policy, 
or any interest therein, shall be assigned, unless, in either ease, the 
assent thereto of said company be endorsed hereon, these presents 
shall thenceforth be null and void." 

It will be observed that this policy (which is part of the record) 
is a contract with a partnership, and not with the individuals com- 
posing it ; that, as such partners, they owned the stock of goods, 
and were doing business therewith in the usual way. 

It is also important to note that the policy contains no provi- 
sions relating to alienation of the property, or prescribing any 
mode of continuing the policy, in case of sale of the goods, by ob- 
taining the assent of the company thereto. Such provisions are 
to be found, we believe, in most insurance contracts. 

The clause above quoted relates only to the assignment of the 
policy, or any interest therein, and is silent as to the alienation of 
the property insured. 

Ordinarily, this omission is unimportant, for it is well settled 
that in such case, when the insured, by alienation or otherwise, 
parts with all his insurable interest in the property insured, he can- 
not, in case of loss, recover, because, having no interest in the 
property destroyed, he has sustained no damage. Neither can the 
assignee of the policy, without the assent of the insurer, recover, 
because he is a stranger to the contract, whom the company is not 
bound to recognise. 

In the examination of the numerous cases cited, this omission is 
an important element, as very many of them turn on the words 
limiting and restricting alienation. Thus, in Dix v. Mercantile 
Ins. Co., 22 111. 277, and The Hartford Ins. Co. v. Boss et al, 
23 Ind. 179, there was this clause, upon which the cases largely 
turned: "And in case of any transfer or change of title in the pro- 
perty, or of any undivided interests therein, such insurance shall 
be void and cease." They were cases much like the one before 
us ; and stress is laid by the court on the words " undivided inter- 
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ests," as correctly describing a partner's interest. So, also, in 
many other cases, the peculiar wording of these clauses relating to 
alienation enter largely into the discussion of the legal aspects of 
the case, in the opinion of the courts deciding them. 

As to such clauses, it is sufficient to say that, as a general rule, 
their only effect is to either enlarge or restrict the right, which 
exists without them, to bring an action by the assured in case of 
loss. If the assured still retains such an insurable interest in the 
property, as that he sustains a loss by the fire, he can, to the ex- 
tent of that loss, recover ; otherwise, if he has parted with all such 
interest, for then no damage has resulted to him. 

Great care should also be taken to distinguish between those 
cases decided by an application of the common-law rules of plead- 
ing and those which are made to depend solely on the rights of the 
parties growing out of the terms of the contract itself. The former 
depend on who are the proper parties to the action at common law, 
the latter on the terms of the contract ; and from these terms the 
court must determine the existence, extent and character of the 
obligations and liabilities of the parties to the contract. The one 
is to be decided by the rules of pleading, the other by a construc- 
tion of the stipulations of the policy. 

Since the adoption of our code, under which the real party in 
interest may sue, whether the contract is joint or several, the 
former class of decisions becomes unimportant. There can be no 
doubt that if the common-law rules of pleading were in force in 
Ohio, the plaintiffs could not recover — not because they had no 
insurable interest, for they owned all the property covered by the 
policy; nor because they sustained no damage, for that is admitted; 
but solely for the reason that this was a joint contract by the 
insured, and all must be joined as plaintiffs. By these rules, if 
all were so joined, they still could not recover, because Henry F. 
West, one of the joint contractors, had parted with all his insura- 
ble interest by a sale. In either case, the result would alike bo 
fatal to these plaintiffs, who have sustained all the loss against 
which they were indemnified ; and the rights of the parties, and 
the liabilities of the insurers, arising from the terms of the policy, 
would remain undetermined by the court. 

In Murdoch v. The Chenango Ins. Co., 2 Comst. 210, one 
tenant in common sold his interest in the property insured to his 
co-tenant. The action was in the name of both, though the com- 
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pany had assented to the sale. It was held that the misjoinder 
was fatal. On the other hand, Tate v. Citizens Ins. Co., 13 Gray 
(Mass.) 79, was a case like the former, except that the action was 
in the name of the co-tenant, who had become sole owner by pur- 
chase. It was held that the non-joinder was alike fatal, Judge 
BlGELOW saying : " Upon familiar principles, both the joint con- 
tractors should join in bringing the action, * * * and the omission 
to join them is a good defence." 

In both cases, the parties were sent out of court without their 
rights adjudicated, by the application of the " familiar principles" 
of common-law pleading. 

Under the code, the real party in interest must sue. In this 
case the suit is properly brought, but the right of recovery does 
not depend on questions of misjoinder or non-joinder of parties, but 
upon the liability of the insurers growing out of the contract. Is 
the defendant therefore liable to the plaintiffs by the terms of this 
policy ? To determine this question, reference must be had to the 
familiar rules of construction. 

The policy should receive a reasonable interpretation. Its in- 
tent and substance should be ascertained from the language em- 
ployed. Its stipulations should have full legal effect, to guard the 
insurer against fraud and imposture. As it is a contract of indem- 
nity to the insured, it should be liberally construed in his favor, 
not only because this mode of construction is most conducive to 
trade and business, but because it is probably most consonant with 
the intentions of the parties. There is no more reason for a strict 
compliance with its terms than ordinary contracts. There is noth- 
ing in such a contract intrinsically more sacred or inviolable than 
a contract about any other subject : 25 Wend. 374. Exceptions 
in a policy should be strictly construed, and when there are two 
interpretations equally fair, that which gives the greater indemnity 
should prevail : May on Insurance, sect. 174. 

None of these rules is more fully established or more imperative 
and controlling than that which declares that it must be liberally 
construed in favor of the insured, so as not to defeat, without a 
plain necessity, his claim to indemnity, which, in making his 
insurance, it was his object to secure ; and when the words "with- 
out violence" are susceptible of two interpretations, that which 
will sustain the claim and cover the loss must in preference be 
adopted : May on Insurance, sect. 175. 
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Guided by these principles, let us examine the terms, which, it 
is claimed, avoid this policy. 

The natural reading of these terms, "if this policy or any 
interest therein be assigned," would seem to be completed by 
adding after the word " assigned" the name of the contracting 
party, so as to read, "if this policy or any interest therein be 
assigned by said H. F. West $• Co." H. F. West & Co. alone 
could make an assignment of the title to the policy. Henry F. 
West did not assign the policy or any interest in it which the firm 
had. The partnership name must be used to transfer the policy 
or any definite interest therein. 

The cases are numerous where it has been held, that to consti- 
tute alienation of the property, a conveyance of the title, and 
nothing short of this, would amount to an alienation ; that " trans- 
fer of the title of property insured," means the title and owner- 
ship of property insured, and not the interest of the insured there- 
in : Masters v. Madison County Ins. Co., 11 Barb. 624. 

A sale by one partner to another is not such an alienation as 
will avoid the policy, even under an express condition that the 
policy shall become void : Angell on Ins. 197. 

A mere change of interests or ownership among partners, where 
no stranger is introduced, and no addition made to the number of 
the insured — when there is no change in the condition or situation 
of the property or risk — a mere assignment of his interest, by 
one partner to the other, is obviously not within the principle or 
motives on which the condition is founded : Pierce v. Nashua Fire 
Ins. Co., 50 N. H. 297. 

Henry F. West assigned his interest in the policy. What was 
that interest ? Not any aliquot part of the whole, for they were 
partners seized "per my et per tout" of the common stock of 
goods : West v. Skip, 1 Vesey Sr. 242. 

It was his share of the capital stock remaining after satisfying 
all partnership demands. When title to property, real or personal, 
is in a partnership, and is owned by it, it is clear that the convey- 
ance by one partner of his interest conveys no greater interest 
than remains after all the demands against the firm are satisfied. 
If this firm had been insolvent when the policy was assigned — 
that, counting the insurance money as part of the assets, it could 
not pay its debts — then nothing was in fact assigned. For aught 
the court knows, this may have been so in this case. 
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The contracting parties were the insurers on the one hand, and 
H. F. West & Co. on the other. The language is clearly sus- 
ceptible of the construction we have given. The one claimed by 
defendant seems strained and unnatural, and calculated to defeat 
rather than carry out the intention of the parties. 

It does violence to all settled rules of construing contracts. 

Conditions of this kind should not be extended by construction 
beyond the reasons for their adoption, especially when, as in this 
case, it defeats the contract. The chief reason for requiring such 
a stipulation is to guard against the introduction of a stranger, 
who may not possess the fidelity or watchfulness required by the 
insurers. The change should increase the hazard. 

In a case of a clause of this kind it was held that a sale or con- 
veyance to the assured does not defeat the policy, though within 
the words of the proviso against the sale or transfer. The interest 
of the insured being thereby increased, the case did not fall within 
the reason and spirit of the proviso : May on Ins., sect. 275 and 
cases cited. 

To say that H. F. West & Co. shall not assign the policy, or 
any interest therein, without consent, is a reasonable condition ; 
but to say that the partners inter sese may not change their re- 
spective interests, is not within the spirit and reason of the clause. 
The presumption is, that the company had faith in all the partners; 
the increase of plaintiff's interests, as we have seen, would but 
make them more watchful ; the retiring partner no longer had a 
motive to endanger the insurer; no stranger was introduced; no 
one but those with whom the contract was made was left in control. 

There being no adequate reason to support this enlarged con- 
struction, we cannot adopt it. 

It is suggested that this clause was intended to secure the con- 
tinuance of Henry F. West, in whom the company reposed special 
confidence, and without him the policy would not have been issued. 
In reply to this, we adopt the language of the New York Court 
of Appeals, in Hoffman v. JEtna Ins. Co., 32 N. Y. 411, in a simi- 
lar case : — 

" Thev testified their confidence in each of the assured, by issu- 
ing to them a policy, but did not choose to repose blind confidence 
in others who might succeed to the ownership. The only evidence 
of their confidence in either partner is in the fact that they con- 
tracted with all ; and the theory is rather fanciful than sound 
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that they may have intended to conclude a bargain with rogues on 
the faith of a proviso that one honest man should be kept in the 
firm to watch them. 

" It was intended by the proviso to protect the company from a 
continuing obligation to the assured ; if the title and beneficial in- 
terest should pass to others they might not be equally willing to 
trust Words should not be taken in their broadest import when 
they are equally appropriate in a sense limited to the object the 
parties had in view." 

There is still another rule equally at variance with the defend- 
ant's claim. Stipulations in a contract providing for disabilities 
or forfeitures are to receive, when the intent is doubtful, a strict 
construction against those for whose benefit they are introduced. 
To seize on words introduced in the policy as a safeguard, and 
make them available to defeat the claim of the assured on the 
theory of a technical forfeiture, is in no possible view permissible. 
If the policy admits of such a construction, it is due to the dex- 
terity of the draughtsman, and not to the meeting of the minds 
of the parties : 32 N. Y. 414. 

We conclude, therefore, that the clause under consideration, in 
connection with the facts disclosed, does not avoid the policy, and 
that the plaintiffs are entitled to recover thereon. 

Finally, the question arises — shall these plaintiffs recover the 
whole that H. F. West & Co. might have recovered, or only their 
individual shares ? Does the sale by Henry F. West avoid the 
policy as to his undivided interest ? 

In Hobbs $ Hurley v. Memphis Ins. Co., 1 Sneed 444, a case 
much like this as to its facts, it was held, as to the share or interest 
of the retiring partner, the plaintiffs could not recover, but only 
for their own interest in the firm ; while in Hoffman v. JEtna 
Ins Co., 32 N Y 415, 416, where the same question arose, it was 
decided otherwise. The court there say : " There is no reason why 
the full measure of indemnity should be withheld from the plain- 
tiffs, who were owners at the date of the insurance, and sole owners 
at the time of the loss." We concur in the reasoning of the court 
in that case, and its conclusions of law on this point. 

These plaintiffs were parties to the contract ; they continued to 
conduct the business contemplated by the policy ; there was no 
substantial change material to the risk, and none within the mean- 
ing of the clause under consideration. The policy was intended 



608 MCE v. MERRIMACK HOSIERY CO. 

to protect the interest of each and all ; and its language, fairly 
construed, is in harmony with that intent. 

We are aware that the conclusions we have reached are at 
variance with the greater number of reported cases, but we believe 
these conclusions rest on the firmer and more satisfactory ground 
of sound principles, and that they are more conducive to substan- 
tial justice — the aim and end of all law. 

Judgment reversed, and cause remanded for further proceed- 
ings. 

Scott, Chief Judge, Day, Whitman and Wright, JJ., con- 
curred. 
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RICE ». MERRIMACK HOSIERY CO. 

In proceedings in equity, whatever is essential to the rights of the plaintiff, and 
is necessarily within his knowledge, must be alleged positively in the bill. Such 
convenient degree of certainty must be adopted as will give the defendant full in- 
formation of the case which he is called upon to answer. 

The laws of a foreign state operate beyond its territorial limits only ex comitate. 
The courts of a state where the laws of such foreign state are sought to be en- 
forced, will use a sound discretion as to the extent and mode of that comity They 
will not permit their tribunals to be used for the purpose of affording remedies 
which are denied to parties in the jurisdiction of the state that enacted the law, 
and which tend to operate with hardship on their own citizens and subjects. 

A creditor of a corporation, created under the laws of Ohio, filed a bill to en- 
force the individual liability of the stockholders of the corporation. The corpora- 
tion had no assets in this state, and none of its stockholders resided here. The 
bill contained no recital by what remedial process the individual liability of stock- 
holders is enforced in that state. Held, that comity does not require the courts 
of this state, in the exercise of a judicial discretion, to give effect here to the 
statutes of that state. 

In Equity. The bill was as follows : William A. Rice, in 
behalf of himself and others, creditors of the Merrimack Hosiery 
Company, who shall come in and contribute to the expenses of 
this suit, complains against the said Merrimack Hosiery Company, 
an association of individuals claiming to be a body corporate and 
politic, and. to have and possess certain corporate powers, under 
and by virtue of the laws of the state of Ohio, and R. A. 
Holden, of Cincinnati, in the county of Hamilton, and state of 
Ohio, and Ira S. Holden, of Baltimore, in the county of Balti- 
more, and state of Maryland, and Edgar B. Thomas, of Indian- 



